Response to 3rd Notice of Additional Requirements
Marine Nearshore and Shoreline Habitat
January 24, 2020
Introduction
This report is a response to the 3rd Notice of Additional Requirements (NOAR) Memorandum
issued by Whatcom County Planning & Development Services dated December 5, 2019.
Specifically, this report addresses marine and shoreline critical areas that were not adequately
addressed in previous submittals including:
•
•
•
•
•
•
•

Marine nearshore habitat (below OHWM)
Vegetation in the marine riparian zone
Hardshell clams
Kelp and eelgrass beds
Intertidal habitats with vascular plants
Areas with priority species that have primary association
Marbled murrelet

Best Management Practices (BMPs) described in Washington State Department of Ecology
Stormwater Management Manual for Western Washington (2019) have been incorporated into
Conservation Measures that will be followed by project contractors to protect marine nearshore
and shoreline habitat and species that are found in these environments. Following these BMPs
and providing a buffer from the Ordinary High Water Mark (OHWM) will ensure that
development of Governor’s Point will result in no net loss of marine ecological functions.
Shoreline Assessment Methods
Three site visits were made to assess the existing environmental conditions of the shoreline.
Two visits were from land and included walking along the top of the bluff and along sections of
the shoreline. On April 19, 2019 a site visit was conducted from a small boat during a low tide
event of +0.5 foot relative to Mean Lower Low Water (MLLW) when the intertidal zone was
exposed. This site visit allowed for closer assessment at the toe of rocky bluffs on the west facing
shoreline and marine flora and fauna associated with the site.
Web-based assessment tools included:
•

Whatcom County Critical Areas Maps: https://www.whatcomcounty.us/811/County-Wide-CriticalArea-Ordinance-Maps

•
•

Washington State Department of Fish and Wildlife (WDFW) Priority Habitats and Species
Program: http://apps.wdfw.wa.gov/phsontheweb/
WDFW Marine beach spawning atlas https://wdfw.wa.gov/fishing/management/marine-beach-

spawning

•

Washington State Department of Ecology (Ecology): Coastal Atlas:

https://fortress.wa.gov/ecy/coastalatlas/tools/Map.aspx

•

Ecology water and sediment quality: https://fortress.wa.gov/ecy/waterqualityatlas/StartPage.aspx
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•

Washington State Department of Natural Resources marine vegetation atlas:

http://mva.apphb.com/index.html

•
•

US Fish and Wildlife Service IPaC website: https://ecos.fws.gov/ipac/
NOAA Fisheries website: http://www.westcoast.fisheries.noaa.gov/

Existing Environmental Conditions
3.1 Nearshore Habitat (WWC 16.16.710.C.12)
Rocky Shoreline
The shoreline of Governors Point is characterized by high rocky bluffs composed of Chuckanut
Formation sandstone. This rock is composed of tilted and deformed layers of sandstone,
conglomerate, mudstone, and siltstone (AESI 2018). Sandstone is more resistant to weathering
relative to the mudstone and siltstone. The shoreline of lots 1 through lot 7 is fairly even due to
the exposure of a consistent layer of sandstone except for the northern pocket beach of Lot 2
where a layer of soft sandstone has eroded (Photos 1 and 2).The sculpted shoreline of lots 8
through 16 is a result of the uneven weathering of mudstone and siltstone. Isolated pocket
beaches have formed where mudstone has eroded, and more resistant sandstone form rocky
points (Photos 3 and 4).
Two historic sandstone quarries were located on the east side of the point on the Reserve Tract
A; the shoreline at these two sites is altered from steep stone bluffs to flat landings above OHW
with sandstone rubble at the shoreline (Photo 5).

Photo 1. Tilted layers of sandstone and conglomerate erode more evenly and provide a
consistent shoreline topography of lots 1-7.
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Photo 2. Shoreline of Lots 1-7 is more consistent due to even erosion of the sandstone.

Photo 3. Tilted layers of sandstone and mudstone (center) erode unevenly causing a sculpted
shoreline typical of lots 8 - 16.
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Photo 4. Shoreline of Lots 8-16 have a sculpted shoreline due to uneven erosion of shoreline
rock composition.

Photo 5. Sandstone was excavated along the northeastern shoreline of Governors Point.
Operation of the quarry altered the character of the shoreline relative to the adjacent bluff at
right side of photo.

Intertidal Habitat (Below Ordinary High Water)
At the toe of the sandstone bluffs the shoreline is composed sandstone rubble, boulder, and
cobble mixed with gravel. The steep slope of the bluff extends into the water with deep water
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close to shore. The steep rocky habitat provides attachment substrate for a variety marine algae
and attached marine fauna such as barnacles, anemones, seastars and crab (Photo 6).

Photo 6. Typical rocky intertidal habitat along much of the Governors Point shoreline with
rockweed (Fucus gardneri), seastars and barnacles.

Three surveys of the nearshore habitat and marine vegetation have been conducted along
Governor’s Point which followed the Washington State Department of Fish and Wildlife
(WDFW) interim guidelines dated June 16, 2008. Grette Associates, LLC completed dive
surveys at 10 sites in 2008 and Fairbanks Environmental Services, Inc. conducted an underwater
video survey at two sites in 2017 and a second underwater video survey at the proposed
community dock at Tract B (Figure 1). The survey for the proposed community dock was
conducted on December 29, 2019 along 8 transects set relative to the proposed dock.
Kelp and Eelgrass
Grette and Associates (2008) found no district eelgrass beds but observed scattered individual
shoots at the northwestern tip of the point (Site 5) and two sparse patches on native eelgrass
Zostera marina, at study sites on the western shoreline (Figure 1, Sites 7 and 12). No eelgrass
was observed in the Fairbanks surveys. A band of marine algae including kelp and turf algae
were observed in all three surveys attached to the bedrock and cobble substrate between the
depths of +5 feet to -15 feet MLLW. These algae attached to rocky substrate included:
Laminaria spp.
Ulva spp.
Melanosiphon intestinalis

Fucus gardneri
Mastocarpus papillatus
Sargassum muticum
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Figure 1. Grette Associates (GE) surveyed 12 sites in 2008 by divers. Fairbanks (FES) survey 2
sites by underwear video camera in 2017. The proposed community dock at Tract B (GE-2 and
FES-1) was also surveyed by underwater video camera on December 29, 2019.

Ecology coastal atlas maps are included as Figure 2 that show a patchy distribution of eelgrass
and a continuous distribution of kelp species along the shoreline of Governor’s Point.

Figure 2. Patchy fringe of eelgrass (left) and continuous fringe of kelp (right) along the shoreline of
Governor’s Point from Ecology coastal atlas.
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3.2 State Priority Habitat and Species (16.16.710.C.3 and 4)
Habitat and species that are mapped in the project area on the Washington Department of Fish
and Wildlife (WDFW) Priority Habitat and Species website are listed below in Table 1. The
terrestrial biodiversity area is addressed by Cantrell and Associates (2019). Estuarine and marine
habitat defined in the as regularly flooded estuarine intertidal rocky shore wetland (NWI code:
E2RSN) is present along the shoreline of Governors Point. A harbor seal haulout has been
documented on exposed rocks approximately 0.5 miles south of the project site near Wildcat
Cove, Larrabee State Park.
Table 1 WDFW Priority Habitat and Species mapped in the Governors Point Area.

Species/Habitat

Resolution

Biodiversity area
Estuarine and marine

As mapped
As mapped

Harbor seal haulout

As mapped

Dungeness crab
As mapped
Hardshell clams
As mapped
(http://apps.wdfw.wa.gov/phsontheweb/)

WDFW value

Terrestrial habitat
Aquatic habitat
Haulout on rocks off
Wildcat Cove
Presence
Presence

Shellfish
Dungeness crab (Metacarcinus magister) and red rock crab (Cancer productus) are plentiful in
Bellingham Bay, Chuckanut Bay and Samish Bay. WDFW and the Northwest Indian Fisheries
Commission co-manage the commercial and recreational Dungeness crab fishery which is very
active in these areas. Figure 3 illustrates the WDFW PHS map of Dungeness crab habitat area.

Figure 3. The entire shoreline is included in the WDFW PHS Dungeness crab habitat area.
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Hardshell clam habitat is mapped approximately 1,000 feet south of the Governor’s Point project
boundary in Wildcat Cove (Figure 4). Clam species that may be found in this area include horse
clam (Tresus capax), manilla and native little neck clams (Venerupis philippinarum and
Protothaca staminea), butter calm (Saxidomus gigantea), cockle (Clinocardim spp.). Horse
clams were observed in the video survey conducted at the proposed floating dock site at Tract B.

Figure 4. Hardshell clams are present in intertidal and subtidal areas around Governors Point
and are mapped by WDFW near Wildcat Cove and Whisky Rock south of the proposed Long
Plat boundary.

3.3 Pocket Beaches and Other Intertidal Vascular Plants
Pocket beaches are formed where gravel and sandy sediment is contained on the shoreline by
rocky points. Four pocket beaches are located on Governors Point (Figure 5). Gravel in the
intertidal zone of the pocket beaches on the west side of the point are regularly moved and sorted
by waves consequently marine vegetation cannot attach to this mobile substrate. The protected
location of pocket beach-1 allows dune grass (Elymus mollis) to grow along the upper beach
(Photo 7). Pocket beaches 2 – 4 are located on the west side of Governor’s Point which is more
exposed to wind and waves; the upper beach is frequently inundated by wave action and dune
grass and other intertidal vascular plants have not become established (Photos 8 and 9). Salt
marsh habitat is not present within the study area. Wetland-A is present on Tract B which seeps
into Pocket Beach-1 providing freshwater input for the patch of dunegrass.
Marine vegetation is present in lower intertidal zone of the pocket beaches attached to cobbles
and boulders. Grette Associates (2008) and Fairbanks (2017 and 2019) observed bands of kelp
species on transects near these pocket beaches between -1.5 feet and -15 feet MLLW.
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Figure 5. Pocket beaches have gravel sediment contained by rocky outcrops .

Photo 7. Pocket beach-1 at Tract B is protected from high wave energy and dune grass is
growing along the upper beach and a willow tree is overhanging.
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Photo 8. Pocket beach-2 located on the west side of Governor’s point is exposed to wind and
waves. Dune grass and other intertidal vascular plants are not present.

Photo 9. Pocket beach-4 located on the west side of Governor’s point is exposed to wind and
waves. Dune grass and other intertidal vascular plants are not present.

3.4 Marine Riparian Vegetation
Riparian vegetation is present along the shoreline landward of the OHWM where the soil depth
is adequate to support the plants. Photo 10 illustrates riparian habitat that is typical along
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Governor’s Point. The riparian habitat is within the shoreline buffer zone and will be protected
by BMPs included in the conservation measures. Riparian vegetation consists of salt-tolerant
plant community typical of the Salish Sea including:
Madrona (Arbutus menziesii)
Garry oak (Quercus garryana)
Douglas fir (Pseudotsuga menziesii)
Grand fir (Abies grandis)
Western red cedar (Thuja plicata)
Willow (Salix spp.)
Red alder (Alnus rubra)
Salal (Gaultheria shallon)

Oceanspray (Holodiscus discolor)
Wild rose (Rosa spp.)
Indian plum (Oemleria cerasiformis)
Salmon berry (Rubus spectabilis)
Huckleberry (Vaccinium spp.)
Oregon grape (Mahonia nervosa)
Himalayan Blackberry (Rubus discolor)
Manzinita (Aarctostaphylos columbiana)

Photo 10. Typical riparian habitat along the rocky shoreline of Governors Point. Low-growing
Garry Oak is present at left, Douglas fir, madrona and shrubs are growing at the top of the bluff.

Where soil depth is too shallow to support taller shrubs and trees, herbaceous bald habitat is
present. This habitat is exposed to salt spray and summer dry conditions and consists of grasses,
rushes, sedges, camas, onion, saxifrage and violets. Photos 11-13 are examples of herbaceous
bald habitat on lots 1, 2 and lot 16. This habitat is within the shoreline buffer zone and will be
protected from impacts of development. Conservation measures include BMPs that will protect
this habitat from development and construction activities.
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Photo 11. Herbaceous balds habitat are present at the top of the bluffs where thin layer of soil
is exposed to salt spray, dry summer conditions, and river otter activity in the fore ground.
This photo includes a portion of Lot 1 and Lot 2.

Photo 12. Herbaceous balds habitat on Lot 2 at seep in the rocky shoreline of pocket beach-2.
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Photo 13. Small area of herbaceous bald habitat at Lot 16 on an exposed rocky point.

3.5 Federal listed ESA species (including marbled murrelet) (WCC 16.16.710.C.2)
Species that are listed as endangered or threaten under the Endangered Species Act (ESA) and
their designated critical habitat which may be present in the area of Governors Point are listed in
Table 2.
Table 2. United State Endangered Species Act listed species that may be present in the vicinity of
Governors Point.

Species

Marbled murrelet (Brachyramphus marmoratus)
Coastal Puget Sound Bull trout (Salvelinus confluentus)
Coastal Puget Sound Bull trout critical habitat
Puget Sound ESU Chinook salmon (Oncorhynchus tshawytscha)
Puget Sound ESU Chinook salmon critical habitat
Puget Sound steelhead trout (Oncorhynchus mykiss)
Bocaccio rockfish (Sebastes paucispinis)
Yelloweye rockfish (Sebastes ruberrimus)
Rockfish critical habitat
Southern resident killer whale (Orcinus orca)
Southern resident killer whale critical habitat; summer core area
Humpback whale (Megaptera novaeangliae) Mexico DPS3
1.
2.
3.

Status1
T
T
T
T
E
T
E
T

Jurisdiction2
USFWS
USFWS
USFWS
NMFS
NMFS
NMFS
NMFS
NMFS
NMFS
NMFS
NMFS

NMFS

Status: Threatened or Endangered.
Sources: US Fish and Wildlife Service IPaC website, https://ecos.fws.gov/ipac/
NOAA Fisheries website: http://www.westcoast.fisheries.noaa.gov/
Distinct Population Segment
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Birds
Marbled Murrelet
Marbled murrelets (Brachyramphus marmoratus) were listed as threatened by the USFWS in
1992. Marbled murrelets are year-round residents on Washington marine waters and forage in
sheltered waterways and harbors generally within 1.2 miles of shore, selecting feeding areas that
are closer to shore than other alcid seabirds that forage in Washington waters. Pacific sand lance
(Ammodytes hexapterus) is the primary prey species of marbled murrelets, constituting over 65%
of their diet, especially during the breeding season. Other prey species include pacific herring
(Clupea harengus), seaperch (Cymatogaster aggregata), euphausiids and other marine
invertebrates (Burkett 1995).
Marbled murrelets breed from April 1 to September 15 and nest in mature and old growth forests
within 60 miles of marine waters. Potential threats to marbled murrelet populations include loss
of old-growth forest, disturbance during nesting, nest predation, oil spills, entanglement in gill
nets, and disturbance during foraging (Ralph et al. 1995). Marbled murrelets forage and winter
in marine waters Whatcom County in relatively low densities with the highest numbers generally
observed in fall (Speich and Wahl 1995). There are no known marbled murrelet nest sites on
Governor’ Point. Trees on Governor’s Point are 2nd growth forests (Cantrell & Associates 2019)
and have low potential for murrelet-nesting habitat. Marbled murrelet likely forage in the marine
water around Governor’s Point. The proposed development will not likely impact marine
habitat; BMPs in the conservation measures will be followed to capture and control fine
sediment from being transported into the marine environment.
Critical Habitat
Critical Habitat for the marbled murrelet has been designated in 1996 to protect nesting areas
with the primary constituent elements (PCEs) described as (1) trees with potential nesting
platforms and, (2) forested areas within 1/2 mile of potential nest trees with a canopy height of at
least 1/2 of the site potential tree height. Marine forage areas are not specifically designated as
critical habitat however, forage habitat is implied as important through general PCEs including
but not limited to, the following:
•
•
•
•
•

Space for individual and population growth, and for normal behavior;
Food, water, air, light, minerals or other nutritional or physiological requirements;
Cover or shelter;
Sites for breeding, reproduction, rearing of offspring; and
Habitats that are protected from disturbance or are representative of the historic geographical and
ecological distributions of a species.

Governor’s Point does not old growth trees with potential nesting platforms (large diameter
branches) and therefore designated critical habitat for marbled murrelet will not be impacted by
the proposed development. The proposed development will not likely impact marine habitat;
BMPs incorporated in the conservation measures will be followed to capture and control fine
sediment from being transported into the marine environment.
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Fish
Chinook salmon, bull trout, and steelhead trout and rockfish may be present in the nearshore
habitat of Governor’s Point. Juvenile Chinook salmon and juvenile bull trout forage along the
shallow nearshore habitat as they transition from the freshwater phase to marine phase and the
marine nearshore of Whatcom County is designated critical habitat for both Chinook salmon and
bull trout.
Steelhead trout are believed to move rapidly from their freshwater rearing habitat to offshore
waters and therefore nearshore areas are not included in the designated critical habitat for Puget
Sound steelhead trout. Steelhead critical habitat includes freshwater rearing and spawning
habitat.
The nearshore habitat of Governor’s Point is also designated critical habitat for Boccaccio and
yelloweye rockfish. Juvenile bocaccio settlement habitat includes nearshore areas with sand,
rock and/or cobble that also supports kelp communities. This habitat provides juvenile rockfish
with feeding opportunities, refuge from predators, and enable behavioral and physiological
changes needed for juvenile fish to occupy deeper habitat as they transition to adult fish.
BMPs incorporated in the conservation measures will protect critical nearshore habitat for
Chinook salmon, bull trout and rockfish by preventing fine sediment and deleterious material
from being transported into the marine environment. Proposed development of Governor’s Point
will not impact critical habitat for Puget Sound steelhead trout. Impacts of the proposed floating
dock at Tract B will be addressed in a separate document.
Marine Mammals
The marine habitat around the Governor’s Point project area is included in the summer core
critical habitat for Southern resident killer whale (SRKW) and these whales may be present at
any time of the year. Primary constituent elements of SRKW critical habitat are:
1. Water quality to support growth and development;
2. Prey species of sufficient quantity, quality and availability to support individual growth,
reproduction and development, as well as overall population growth; and,
3. Passage conditions to allow for migration, resting, and foraging.

Humpback whale and gray whale may also be present in the area. Critical habitat for the
humpback whale has not been designated and NOAA does not propose to designate critical
habitat for the two populations that may be using the Salish Sea as summer feeding ground. Gray
whale has not been listed under ESA. Critical habitat for SRKW will be protected with the
BMPs incorporated in the conservation measures.
Community Dock
A community floating dock, restroom and storage facility, and beach access is proposed to be
located on Tract B (Figure 6). The float will used as dingy dock and temporary tie up for
loading; permanent moorage will not be allowed along this community dock. The dock will be
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located at water depth greater than -10 feet relative to Mean Lower Low Water (MLLW) and
will be constructed with light permeable grating over the entire surface. Details of construction
methods, potential impacts and mitigation measures will be addressed when the dock design and
permit submittals are completed. Fairbanks conducted a survey of marine vegetation along
transects relative to the centerline of the dock components. Sparse marine algae was observed
below depths of approximately -5 feet MLLW where the seafloor was composed of shell hash.
Where the substrate was boulder and bedrock, landward of MLLW the marine vegetation was
more dense. Rockweed (Fucus gardneri) was present with up to 80% cover attached to the
bedrock substrate between MLLW and +5 feet MLLW.

Figure 6. Proposed floating dock and fixed pier associated with Tract B.

Potential Impacts
Development on the Governors Point will occur landward of 45-foot and 75-foot shoreline
setbacks over a period of several years as individual homes are constructed. Much of the
infrastructure such as roads and water supply system are in place although improvements to the
gravel roads and driveways into each lot will be needed. Project activities will include operation
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of heavy equipment, medium-duty trucks, and operation of power tools. Potential impacts from
these activities include:
•
•
•

Airborne noise
Disturbance of soil and transport of fine sediment into marine habitat
Accidental spills of diesel fuel, lubricating fluids and hydraulic fluid.

Potential impacts associated with installation of the proposed floating dock will be addressed in a
separate report when design details are complete.
5.1 Airborne noise
Airborne noise generated by the operation of heavy equipment will generate airborne noise.
WSDOT (2010) measured airborne noise generated by operation of an excavator to be 81 dB Lmax
at 50 feet this is less than the disturbance threshold of 90dBRMS (unweighted) for harbor seals,
and the disturbance threshold of 100dBRMS (unweighted) for other pinnipeds.
The closest mapped haulout site used by harbor seals is approximately 0.5 miles to the southeast
on the rocks near Wildcat Cove, Larrabee State Park. Harbor seals may however temporarily
haulout on rocks near the project area.
Waterfowl and seabirds may also be disturbed from air borne noise. For marbled murrelets, the
disturbance threshold of 92dB is recommended by US Fish and Wildlife Service (USFWS).
Operation of heavy equipment will not likely disturb waterfowl or seabirds foraging offshore
from the project site.
5.2 Transport of fine Sediment into Marine Habitat
Sediment disturbed landward of the OHWM may be transported by stormwater into marine
habitat. Fine sediment entering marine water can increase turbidity which can impact fish
habitat and effect fish behavior. Disturbed sediment will be captured at the building sites with
silt fences and straw wattles. Standing water in the project area will not be allowed to drain
directly into the marine water. The soil is moderately deep and well drained, standing water will
be allowed to infiltrate into the soil. BMPs will followed to control and capture disturbed
sediment to avoid and minimize the transport of sediment into marine habitat.
5.3 Accidental spills
Petroleum Products
The contractor will have a Spill Prevention, Control and Countermeasure (SPCC) plan as
required by the US Environmental Protection Agency (40 CFR 112). The SPCC plan will
address specific actions to prevent petroleum products from being discharged into surface
waters. The contractor will also have oil-absorbent materials on site to be used in the event of a
petroleum product spill and measures to avoid petroleum products or other deleterious materials
from enter surface waters will be taken.

January 24, 2020

17

Fairbanks Environmental Services, Inc.

5.4 Cumulative Impacts
Cumulative impacts due to development of Governor’s Point will be an increase of vehicular and
pedestrian traffic in the area and an increase of human and wildlife interactions. Construction
activities will not be allowed waterward of the 45-foot and 75-foot shoreline setbacks except as
permitted for the construction of a proposed dock and access on Tract B. BMPs will be followed
to avoid and minimize disturbance of riparian, intertidal and marine ecosystem.
Conservation Measures
BMPs described in Ecology’s 2019 Stormwater Management Manual for Western Washington
are incorporated to capture and control fine sediment and other material from being transported
into the marine nearshore and shoreline environment. Following these BMPs will avoid and
minimize adverse impacts:
1. Development actions and buildings will be setback at least 45 feet on Lots 1-7 and 75 feet
on Lots 8-16 from the OHWM.
2. The contractor will follow BMPs described in the Stormwater Management Manual for
Western Washington Volume II (Ecy 2019)
BMP C103: High-visibility fence
BMP C105: Stabilized Construction Entrance / Exit
BMP C120 – 126: Temporary Erosion Control measures as necessary
BMP C150: Erosion Control materials
BMP C233: Silt fences
BMP C235: Straw Wattles
a. BMP C103: shoreline setback limit will be marked with high visibility fence
or boundary tape to restrict access to sensitive habitat e.g. herbaceous balds.
b. BMP C105: The entrance to the project site will be stabilized to reduce the
amount of sediment transported onto paved roads by vehicles or equipment.
c. BMP C120: Temporary and Permanent Seeding may be used to control bare
soil.
d. BMP C121 Mulching; cover exposed soils with straw, bark, mulch, etc.
e. BMP C123 Plastic Covering; cover soil stockpiles if unworked for a
maximum 7 days during the dry weather period, May1 - Sep 30 or for a
maximum 2 days during the wet period, Oct 1 - Apr 30.
f. BMP C150: erosion prevention and sediment control materials will always be
kept on the project site to be used for emergency situations.
g. BMP 233: Silt fences will be set at the waterward boundary of the project
area to capture fine sediment and avoid transport into the marine environment.
h. BMP C235: Although the ground is relatively flat, it may be necessary to
install straw wattles if construction occurs from Oct 1 through April 30.
3. The contractor will have a Spill Prevention Containment and Control Plan (SPCC) as
required by US Environmental Protection Agency. This plan will address specific
actions to prevent petroleum products from being discharged into surface waters. The
contractor will also have oil-absorbent materials on site to be used in the event of a
petroleum product spill and measures to avoid petroleum products or other deleterious
materials from enter surface waters will be taken.
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Conclusion
Conservation measures described above and providing a buffer from ordinary high water mark of
the marine shoreline will ensure that adverse impacts to the marine nearshore and shoreline and
associated species will be avoided and minimized. The proposed development of Governor’s
Point will result in no net loss of marine ecological functions.
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